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Decision 
On April 7, 2008, Complainant timely filed an appeal from the Agency's March 7, 2008 final decision concerning his equal employment opportunity (EEO) complaint alleging employment discrimination in violation of Title VII of the Civil Rights Act of 1964 (Title VII), as amended, 42 U.S.C. § 2000e et seq. The Commission accepts the appeal pursuant to 29 C.F.R. § 1614.405(a). For the following reasons. the Commission AFFIRMS the Agency's final decision. 

Issue Presented 

The issue presented is whether the Agency properly found that Complainant was not subjected to reprisal or race discrimination when it issued Complainant a letter of reprimand, failed to select him for a Physical Security Branch Manger position. and rated him "Achieved Standards" in some elements of his fiscal years 2005 and 2006 performance evaluations. 

Background 

At the time of events giving rise to this complaint, Complainant worked as a GS-12 Security Specialist in the Product Security Branch at the Agency's facility in Fort Worth, Texas.1
On September 8, 2005, Complainant filed an EEO complaint alleging that the Agency discriminated against him on the basis of race (African-American) and in reprisal for prior protected EEO activity under Title VII when: 

1. Beginning in December 2003 and ongoing, Complainant was denied training, specifically the Physical Security Training Program Course; 

2. Beginning in December 2003 and ongoing, Complainant was denied the opportunity to serve as the Acting Branch Manager; 

3. Between November 11, 2004 and December 1, 2004, the Division Manager heavily scrutinized all Product Safety issues Complainant handled in his role as Acting Manager; 

4. On November 22, 2004, the Agency denied Complainant's request for closed-circuit television monitoring training for Product Security Staff; 

5. On June 16, 2005, Complainant received a Letter of Reprimand; 

6. On July 12, 2005, the Agency failed to selected Complainant for the position of Physical Security Branch Manager, announced under Vacancy Announcement Number 2005-07-KDR; 

7. On November 2, 2005, the Agency lowered Complainant's performance rating in three job elements to "Achieved Standards"; and 

8. On November 3, 2005, the Agency lowered Complainant's performance rating. 

At the conclusion of the investigation, the Agency provided Complainant with a copy of the report of investigation and notice of his right to request a hearing before an EEOC Administrative Judge (AJ). Complainant timely requested a hearing but subsequently withdrew his request. Consequently, the Agency issued a final decision pursuant to 29 C.F.R. § 1614.110(b). In its decision, the Agency dismissed claims 1 through 4 on the basis of untimely EEO Counselor contact. However, the Agency addressed the merits of claims 1 through 8 and determined that Complainant failed to prove that the Agency subjected him to discrimination as alleged. 

Contentions on Appeal 

On appeal, Complainant contends that the Agency improperly found no discrimination. Complainant argues that the Agency improperly issued him a letter of reprimand because it did not make an attempt to contact his Internet provider to determine if a pornographic "Texas Twister" email was received by him; Agency policy does not state that employees have a duty to report off-duty activity on their private computers and accounts; and seven Caucasian males who violated computer usage policies were issued notice letters instead of reprimands for their conduct. Complainant further contends that S2 purposely left the Physical Security Branch Manager position open to allow the selectee the opportunity to acquire experience for the position. Complainant further maintains that he is more qualified for the position because he was a Senior Master Sergeant in the United States Air Force, whereas the selectee was only a Sergeant in the military; he has a Bachelor of Science Degree in Human Services and a Master of Business Administration, whereas the selectee only completed three semesters of college credits; and he supervised 40 employees in the military, whereas the selectee was only a Security Specialist without managerial duties in the military. The Agency requests that we affirm its final decision. 

Standard of Review 

As this is an appeal from a decision issued without a hearing, pursuant to 29 C.F.R. § 1614.110(b), the Agency's decision is subject to de novo review by the Commission. 29 C.F.R. § 1614.405(a). See Equal Employment Opportunity Management Directive for 29 C.F.R. Part 1614 (MD-110), at Chap. 9, § VI.A. (Nov. 9, 1999) (explaining that the de novo standard of review "requires that the Commission examine the record without regard to the factual and legal determinations of the previous decision maker," and that EEOC "review the documents, statements, and testimony of record, including any timely and relevant submissions of the parties, and ... issue its decision based on the Commission's own assessment of the record and its interpretation of the law"). 

Analysis and Findings 

Disparate Treatment Claims 

Generally, claims of disparate treatment are examined under the tripartite analysis first enunciated in McDonnell Douglas Corporation v. Green, 411 U.S. 792 (1973). See Hochstadt v. Worcester Foundation for Experimental Biology, Inc.. 425 F. Supp. 318, 324 (D. Mass.), aff'd, 545 F.2d 222 (1st Cir. 1976). For Complainant to prevail, she must first establish a prima facie case of discrimination by presenting facts that if unexplained, reasonably give rise to an inference of discrimination, i.e., that a prohibited consideration was a factor in the adverse employment action. McDonnell Douglas, 411 U.S. at 802; Furnco Construction Corp. v. Waters, 438 U.S. 567, 576 (1978). To establish a prima facie case of disparate treatment on the basis of sex. Complainant must show that (1) she is a member of a protected class: (2) she was subjected to an adverse employment action concerning a term, condition. or privilege of employment; and (3) she was treated differently than similarly situated employees outside her protected class, or there is some other evidentiary link between membership in the protected class and the adverse employment action. McCreary v. Dept of Defense, EEOC Appeal No. 0120070257 (Apr. 14, 2008); Saenz v. Navy, EEOC Request No. 05950927 (Jan. 9, 1998); Trejo v. Social Security Admin., EEOC Appeal No. 0120093260 (Oct. 22. 2009). 

Once complainant has established a prima facie case, the burden of production then shifts to the Agency to articulate a legitimate, nondiscriminatory reason for its actions. Texas Dep't of Community Affairs v. Burdine, 450 U.S. 248, 253 (1981). If the Agency is successful, the burden reverts back to Complainant to demonstrate by a preponderance of the evidence that the Agency's reason(s) for its action was a pretext for discrimination. At all times, Complainant retains the burden of persuasion, and it is his obligation to show by a preponderance of the evidence that the Agency acted on the basis of a prohibited reason. St. Mary's Honor Center v. Hicks, 509 U.S. 502, 519 (1993); U.S. Postal Service Board of Governors v. Aikens, 460 U.S. 711, 715-716 (1983). 

For purposes of analysis and without so finding, we assume that Complainant established a prima facie case of discrimination.2 Nonetheless, we find that the Agency provided legitimate, non-discriminator reasons for each alleged action. Regarding claim 1, management stated that Security Specialists in the Security Branch have priority over receiving PSTDC training, and three Security Branch Specialists requested to attend the training in December 2003, November 2004, and December 2004. Investigative File (IF), p. 82. The Agency further stated that when the next available slot opened, Complainant was provided with PSTDC training in August 2005. 

Regarding claim 2, the Security Division Manager (S2) stated that no specialists outside of the Physical Security Branch requested to be rotated into the Physical Security Branch Manager position. IF, p. 104. With respect to claim 3, S2 stated that employees who assume Branch Manager duties report directly to her, and she did not scrutinize Complainant any more than other Branch Managers. IF, p. 104. 

Regarding claim 4, the Physical Security Specialist stated that he discussed Complainant's request for closed-circuit monitoring with S2, but S2 told him to wait to address the issue until the permanent Product Security Branch Manager returned to work. IF, p. 18. He stated that when the Product Security Branch Manager returned, Security Branch employees were provided with closed-circuit television monitoring training. 

Regarding claim 5, Complainant's supervisor (S1) stated that she issued Complainant a letter of reprimand because an investigation revealed that Complainant failed to report that a coworker sent an email containing pornographic images to Complainant's personal email account from the co-worker 's Agency account. IF, pp. 83, 86, 129. S1 further stated that Complainant was the only employee she supervised who were the subject of the Agency's investigation of employees' computer activities. 

Because the Agency addressed the merits of claims 1 through 4, we likewise review the merits of these claim, and decline to address the Agency's procedural dismissal of these claims or Complainant s appellate arguments pertaining to the procedural dismissal. 

With respect to claim 6, the Agency stated that the selectee was chosen for the position because he worked in the Physical Security Branch since May 2003; served as Acting Branch Manager; conducted physical security surveys; and spoke in a concise and articulate manner during the interview. IF, p. 272. The Agency further stated that Complainant was not selected because he had no experience working in the Physical Security Branch and did not perform well during the interview because the interview panelists had to reread and interpret its questions for Complainant. IF, p. 96. 

Regarding claim 7, S1 stated that Complainant was rated "Achieved Standards" in three out of nine performance elements because he declined escort duty on four occasions; failed to write Reports of Investigation for five cases; and Complainant sometimes failed to immediately file cases upon completion. Exhibit 9, p. 79. Nevertheless, she stated that Complainant received an overall "Exceeded Standards" rating for Fiscal Year 2005. 

With respect to claim 8, the rating official stated that she rated Complainant "Achieved Standards" in two elements of her performance evaluation for Fiscal Year 2006 because Complainant failed to timely file and issue Management Information System schedules and did not volunteer to work odd shifts, which his co-workers did. Exhibit 9, p. 75. The rating official stated that Complainant received an "Exceeded Standards" overall rating for Fiscal Year 2006, which is the highest possible rating. IF, p. 138. 139. 

Once the Agency has articulated its legitimate, non-discriminatory reasons for its actions, the burden returns to Complainant to establish that the Agency's explanation is pretext for discrimination; that is. more likely than not, the Agency's actions were motivated by discriminatory animus. Hicks, 509 U.S. at 519; Aikens, 460 U.S. at 715-716. 

On appeal, Complainant argues that the Agency improperly issued him a letter of reprimand because it did not make an attempt to contact his interim provider to determine if the pornographic January 25, 2005 "Texas Twister" email was received by him; Agency policy did not state that employees have a duty to report off-duty activity on their private computers and accounts; and seven Caucasian males who violated computer usage policies were issued notice letters instead of reprimands for their conduct. 

The record reveals that an Agency employee transmitted the pornographic email to 13 Agency employees on January 25, 2005. Complainant's Brief, Attachment A. The email was forwarded by one of the employees to Complainant on January 26, 2005, because the employee objected to the pornographic email and sought to report it to Complainant in his role as a Security Specialist. Complainant contends that he did not receive or review the pornographic email, but management concluded that he did. While management could have taken additional steps to verify whether Complainant actually received and opened the email, we do not find it failed to do so out of Discriminatory animus. In so finding, we note that although the email was forwarded to Complainant's personal account, it concerned matters related to his capacity as a Security Specialist. Moreover, Complainant and one other employee were the only Security Specialists who were sent the email, and the other Security Division employee retired before the investigation was complete. Complainant's Brief, p. 19. 

Of the ten employees whom Complainant asserts were treated more favorably than he was treated because they only received letters of notice for not reporting pornographic emails, nine worked in the Currency and Manufacturing Division and one worked in the Information Technology Division. There is no evidence that employees in Complainant's Division or under his supervisor were treated more favorably in similar circumstances. Moreover, an African-American employee in the Currency and Manufacturing Division also only received a letter of notice for failing to report the pornographic emails. Thus, while reasonable persons may disagree about the Agency's decision to issue Complainant a letter of reprimand, we find that there is no evidence that the reprimand was issued because of Complainant's race or EEO activity. 

Complainant further contends that S2 purposely left the Physical Security Branch Manger position open to allow the selectee the opportunity to acquire experience for the position. S2 stated that she delayed advertising the position because the Physical Security Branch had two major projects that were nearing completion, and she thought that it was in the best interest of the Branch to keep the focus on the completion of the projects. IF, p. 104. S2 further stated that she therefore rotated Physical Security Branch employees into the position mud it was filled through the vacancy announcement. We are not persuaded by Complainant's bare, unsubstantiated assertion, and there is no evidence that undermines S2's explanation for delaying the vacancy announcement. 

Complainant further maintains that he is more qualified for the position because he was a Senior Master Sergeant in the United States Air Force, whereas the selectee was only a Sergeant in the military, he has a Bachelor of Science Degree in Human Services and a Master of Business Administration, whereas the selectee only completed three semesters of college credits; and he supervised 40 employees in the military, whereas the selectee was only a Security Specialist without managerial duties in the military. 

The Agency found experience in the Physical Security Branch and performance as Acting Physical Security Branch Manager to be more important qualification factors in this case. Complainant had two and one-half years experience with the Agency in the Product Security Branch, but the selectee had five years of experience with the Agency, including two years in the Physical Security Branch. IF, pp. 295, 318. Additionally, the selectee served as Acting Physical Security Branch Manager, whereas Complainant had not. Further, although Complainant contends that his college degrees and education made him more qualified for the position, the vacancy announcement does not mention a college education as a requirement or qualification for the position. IF, pp. 286 288. We note that an employer has discretion to choose among equally qualified candidates, so long as the selection is not based on unlawful criteria. In the absence of evidence of unlawful discrimination, the Commission will not second guess the Agency's assessment of the candidates' qualifications. Texas Dept. of Community Affairs v. Burdine, 450 U.S. at 259. Here, the weight of the evidence is that the Agency chose the selectee because it believed he was better qualified. Complainant's qualifications are not so plainly superior that they undermine the Agency's explanation. 

Regarding the performance evaluations (claims 7 and 8), Complainant contends that the rating official evaluated him without directly observing his work on a detail project in Fiscal Year 2006. Complainant further contends that for Fiscal Year 2007, he was assigned to work in the Personnel Security Division, and the rating official for that year did not observe him because she was the Manager of the Product Security Division. Complainant further stated that from March 2005 until 2008. the Personnel Security Division did not have a permanent manager. Nevertheless, Complainant stated that the rating official gave him and all other Personnel Security Branch employees an overall "Exceeded Standards" to conceal the fact that she did not supervise the Personnel Security Branch employees yet rated them. However, Complainant's assertion undermines his claim that he was rated based upon his race and EEO activity. Complainant has not shown that he was treated any differently than any other similarly situated employee outside his protected classes with regard to his Fiscal Year 2006 and 2007 ratings or provided any other evidence that would create an inference that the ratings were based upon his race or EEO activity. 

Accordingly, we conclude that Complainant failed to provide any evidence from which it could be established that the Agency's explanations for its alleged actions were pretext for unlawful discrimination. Thus, we find that the Agency properly found no discrimination. 

Agency's Role in EEO Investigations 

Finally, we note that Complainant contends that the Agency's Office of General Counsel improperly injected itself into the EEO investigation by reviewing and assisting in the development of management officials' statements before submitting them to the EEO investigator. Complainant also contends that the Office of General Counsel directs management to respond to investigators' questions in narrative format, which he asserts portrays the Agency's actions in the most favorable light. The Agency maintains on appeal that its legal representatives did not review affidavits for the purpose of "legal sufficiency," but for accuracy and clarification. Agency's Brief, p. 53. 

We do not make any findings with regard to this contention. We note, however, that Equal Employment Opportunity Management Directive for 29 C.F.R. Part 1614 (MD-110), Chapter 1, § III states the following: 

Heads of agencies must not permit intrusion on the investigations and deliberations of EEO complaints by agency representatives and offices responsible for defending the agency against EEO complaints. Maintaining distance between the fact-finding and defensive functions of the agency enhances the credibility of the EEO office and the integrity of the EEO complaints process. Legal sufficiency reviews of EEO matters must be handled by a functional unit that is separate and apart from the unit which handles agency representation in EEO complaints. The Commission requires this separation because impartiality and the appearance of impartiality is important to the credibility of the equal employment program. 

We remind the Agency that it should be careful to avoid even the appearance that it is interfering with the EEO process. Participants in EEO investigations should be assured that they can give candid, truthful responses to investigators. Further, we note that the extent to which respondents have been prompted or instructed to give certain testimony by employer representatives can go the heart of the witness's credibility. See United States v. Arias-Santos, 39 F.3d 1070, 1074 (10th Cir. 1994) (questions directed at revealing testimony of witness was coached clearly relevant to jury's assessment of reliability of that witness). Consequently, we urge the Agency to henceforth avoid actions that might create the appearance that it is influencing employees' responses to EEO investigations. 

Conclusion 

After a review of the record in its entirety, including consideration of all statements submitted on appeal, it is the decision of the Equal Employment Opportunity Commission to AFFIRM the Agency's final decision because the preponderance of the evidence of record does not establish that discrimination occurred. 

Statement of Rights -- On Appeal Reconsideration (M0610) 

The Commission may, in its discretion, reconsider the decision in this case if the Complainant or the Agency submits a written request containing arguments or evidence which tend to establish that: 

1. The appellate decision involved a clearly erroneous interpretation of material fact or law: or 

2. The appellate decision will have a substantial impact on the policies, practices, or operations of the Agency. 

Requests to reconsider, with supporting statement or brief, must be tiled with the Office of Federal Operations (OFO) within thirty (30) calendar days of receipt of this decision or within twenty (20) calendar days of receipt of another party's timely request for reconsideration. See 29 C.F.R. § 1614.405: Equal Employment Opportunity Management Directive for 29 C.F.R. Part 1614 (EEO MD-110), at 9-18 (Nov. 9, 1999). All requests and arguments must be submitted to the Director, Office of Federal Operations, Equal Employment Opportunity Commission, P.O. Box 77960, Washington, DC 20013. In the absence of a legible postmark, the request to reconsider shall be deemed timely filed if it is received by mail within five days of the expiration of the applicable filing period. See 29 C.F.R. § 1614.604. The request or opposition must also include proof of service on the other party. 

Failure to file within the time period will result in dismissal of your request for reconsideration as untimely, unless extenuating circumstances prevented the timely filing of the request. Any supporting documentation must be submitted with your request for reconsideration. The Commission will consider requests for reconsideration filed after the deadline only in very limited circumstances. See 29 C.F.R. § 1614.604(c). 

Complainant's Right to File a Civil Action (S0610) 

You have the right to file a civil action in an appropriate United States District Court within ninety (90) calendar days from the date that you receive this decision. If you file a civil action, you must name as the defendant in the complaint the person who is the official A gency head or department head, identifying that person by his or her full name and official title. Failure to do so may result in the dismissal of your case in court. "Agency" or "department" means the national organization, and not the local office, facility or department in which you work. If you file a request to reconsider and also file a civil action, filing a civil action will terminate the administrative processing of your complaint. 

Right to Request Counsel (Z0610) 

If you decide to file a civil action, and if you do not have or cannot afford the services of an attorney, you may request from the Court that the Court appoint an attorney to represent you and that the Court also permit you to file the action without payment of fees, costs, or other security. See Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e et seq.; the Rehabilitation Act of 1973, as amended, 29 U.S.C. §§ 791, 794(c). The grant or denial of the request is within the sole discretion of the Court. Filing a request for an attorney with the Court does not extend your time in which to file a civil action. Both the request and the civil action must be filed within the time limits as stated in the paragraph above ("Right to File a Civil Action"). 

1There are four Branches at Complainant's facility: the Product Security Branch, the Personnel Security Branch, the Physical Security Branch, and the Police Services Branch. IF, IF, p. 102. 

2Because the Agency addressed the merits of claims 1 through 4, we likewise review the merits of these claims, and decline to address the Agency's procedural dismissal of these claims or Complainant's appellate arguments pertaining to the procedural dismissal.
